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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

DECLARATION OF MERCET ™3 ROURI"™ RODRIGUEZ
I, Mercedes Rourke-Rodriguez, hereby declare and state as follows:

1. I am a plaintiff in this suit against the U.S. Department of Education and Linda
McMahon, and make this Declaration in support of the Complaint and Motion for Temporary
Restrainii  Order and Preliminary Injunction.

2. I am an enrolled member of the Saint Regis Mohawk Tribe (“Tribe”) in New
York and have at least 50% Native American blood.

3. I was born in Canada but reside in the United States at 49 County Road 45,
Akwesasne, NY 13655.

4, [ am 18 years of age, and wish to attend college this fall, but I need federal
financial aid in order to do so.

5. To apply for federal financial aid, [ must first complete and submit a Free
Application for Federal Student Aid (“FAFSA”) form.

6. Previously, members of the Tribe like me could submit a FAFSA form and obtain
federal financial aid by getting a Social Security Number and documentation from a Tribal
official that they had at least 50% Native American blood. I can satisfy these requirements.

7. However, because of a change made by the U.S. Department of Education in
January 2025, I must now obtain one of the following forms of documentation from the U.S.
Dep: nent of Homeland Security in order to complete and submit a FAFSA:

e Form I-551 PRC with the code S13;

e An unexpired temporary [-551 stamp with the code S13 in a Canadian
pas _Hort; or



Case 8:25-cv-00738-AJB-DJS Document 1-1  Filed 06/10/25 Page 2 of 2

e An unexpired temporary I-551 stamp with the code S13 on an I-94
8. This new documentation  [uirement has kept me from completii a
itting my FAFSA application.
/ th v doc ion |t it, T will 1 ' the

financial aid necessary for me to attend college this fall.

I declare under penalty of perjury that the foregoing is true and correct.

#522261481_vi
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EXHIBIT B

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

DECLARATION OF ARIWIIO SWAMP
I, Ariwiio Swamp, hereby declare and state as follows:

1. I am a plaintiff in this suit against the U.S. Department of Education and Linda
McMahon, and make this Declaration in support of the Complaint and Motion for Temporary
Restraining Order and Preliminary Injunction.

2. I am an enrolled member of the Saint Regis Mohawk Tribe (“Tribe) in New
York and have at least 50% Native American blood.

3. I was born in Canada but reside in the United States at 357 Cook Road,
Akwesasne, NY 13655.

4, [ am thirty-four years of age, and wish to attend college this fall, but I need
federal financial aid in order to do so.

5. To apply for federal financial aid, [ must first complete and submit a Free
Application for Federal Student Aid (“FAFSA”) form.

6. Previously, members of the Tribe like me could submit a FAFSA form and obtain
federal financial aid by getting a Social Security Number and documentation from a Tribal

official that they had at least 50% Native American blood. I can satisfy these requirements.
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7. However, because of a change made by the U.S. Department of Education in
January 2025, I must now obtain one of the following fc 1s of documen’ ‘ion from * : U.S.
of » land Security in order to complete and submit a FAFSA:
[-551 with the code S13;
e An unexpired temporary [-551 stamp with the code S13 in a Canadian
passport; or
e An unexpired temporary [-551 stamp with the code S13 on an [-94
8. This new documentation requirement has kept me from completing and
submitting my FAFSA ap} cation.

9. Absent relief from this new documentation requirement, I will not receive the

financial aid necessary for me to attend college this fall.

I declare under penalty of perjury that the foreonino ic trma and carract

#522261481 vl



Case 8:25-cv-00738-AJB-DJS Document 1

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF NEW YORK

MERCEDES ROURKE-ROGRIGUEZ,
and

ARIWIIO SWAMP,
Plaintiffs,
V.

UNITED STATES DEPARTMENT OF
EDUCATION,

and
LINDA MCMAHON,
in her official capacity as Secretary,

United States Department of Education

Defendants.

N N N N N N N N N N N N N N N N N N N N

Filed 06/10/25 Page 1 0f9

Civil Action No. 8:25-cv-738 (AJB/DIS)

COMPLAINT

Plaintiffs Mercedes Rourke-Rodriguez and Ariwiio Swamp (“Plaintiffs”), by and through

their undersigned counsel, hereby file the following Complaint against Defendant the United

States Department of Education (“DOE” or the “Department”) and Defendant Ms. Linda

McMahon (“Secretary” and together with the Department, “Defendants”) and in support thereof

aver as follows:

INTRODUCTION

1. Plaintiffs are present or prospective college students who are members of the

Saint Regis Mohawk Tribe (the “Tribe”), a federally recognized Indian tribe; who need federal

financial aid to attend college; and whose eligibility for that financial aid has been imperiled by

an unlawful change of policy by Defendants.
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2. The Tribe’s Reservation, located in Akwesasne, New York, is bisected by the
United States/Canadian border and many tribal members were born in Canada because the
closest hospital is located just across the border in Canada.

3. Plaintiffs and certain other college-age tribal members were born in Canada but,
by United States law, are permanent residents of the United States and so are eligible for federal
student aid under Title IV of the Higher Education Act.

4. Heretofore, the Department has recognized that American Indians born in Canada
(“Jay Treaty students”) are permanent residents of the United States and has not required them to
provide any proof of this status from the Department of Homeland Security (“DHS”) in order to
establish their eligibility for financial aid.

5. In January 2025, DOE abruptly reversed course and announced that, henceforth,
Jay Treaty students who have not previously received financial aid must submit documentation
from DHS of their permanent resident status in order to apply for and receive financial aid.

6. The Department offered no justification for this new requirement, which is
arbitrary, capricious, and contrary to law, and will hinder or prevent plaintiffs and other Jay
Treaty students from attending college.

PARTIES

7. Plaintiff Mercedes Rourke-Rodriguez is a member of the Tribe, with at least 50%
Native American blood, who was born in Canada. She resides in the United States at 49 County
Road 45, Akwesasne, NY 13655.

8. Plaintiff Ariwiio Swamp is a member of the Tribe, with at least 50% Native
American blood, who was born in Canada. He resides in the United States at 357 Cook Road,

Akwesasne, NY 13655.

#522034370_vl
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0. The Department of Education is an executive department within the United States
government. The Department’s headquarters is located in Washington, D.C.

10. The Secretary has overall responsibility for administering the Department and
overseeing its constituent bureaus and programs. The Secretary’s office is located in
Washington, D.C. The Secretary is sued in her official capacity.

JURISDICTION AND VENUE
11. This Court has jurisdiction under 28 U.S.C. §§ 1331 and 1362.
12.  Venue in this Court is proper under 28 U.S.C. § 1391.

FACTS

Background

13. The Tribe has approximately 16,500 enrolled members, about 8,000 of whom
reside on the Tribe’s Reservation.

14.  American Indians have an aboriginal right to move freely throughout the territory
originally occupied by them on both sides of the U.S./Canadian border, and both the Jay Treaty
of 1794, 8 Stat. 118, and the Immigration and Nationality Act, 8 U.S.C. § 1359, specifically
protect the right of American Indians born in Canada to freely pass the borders of the United
States.

15. A federal regulation provides that “[a]ny American Indian born in Canada ...

shall be regarded as having been lawfully admitted for permanent residence.” 8 CFR § 289.2

(emphasis added).
16.  Federal financial aid programs for postsecondary students are authorized under

Title IV of the Higher Education Act of 1965 and administered by the Department.

17. The Higher Education Act provides that, “[i]n order to receive any grant, loan, or
work assistance under this subchapter, a student must— ... be a citizen or national of the United
3

#522034370_vl
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receive States, a permanent resident of the United States, or able to provide evidence from the

Immigration and Naturalization Service that he or she is in the United States for other than a
temporary purpose with the intention of becoming a citizen or permanent resident.” 20 U.S.C. §
1091(a)(5) (emphasis added).
18.  Inturn, a Department regulation provides that, “to be eligible to receive title IV,

HEA [Higher Education Act] program assistance, a student must—

(1) Be a citizen or national of the United States; or

(2) Provide evidence from the U.S. Immigration and Naturalization Service [now

“USCIS”] that he or she—

(1) Is a permanent resident of the United States; or

(i1) Is in the United States for other than a temporary purpose with the intention of
becoming a citizen or permanent resident.”

34 CFR § 668.33(a) (emphasis added).

19.  To apply for federal financial aid, a student must first complete and submit a Free
Application for Federal Student Aid (“FAFSA”) form. Based on the information in a completed
FAFSA form, colleges and career schools make an offer of financial aid to eligible students who
seek admission.

20.  The Federal Student Aid Handbook (“Handbook”™), published by the Department,
is the authoritative guide for everything having to do with federal student aid, from loans to
grants to eligibility. The Handbook is used by college financial aid administrators and counselors
who help students file the FAFSA form, verify information, and make corrections and other
changes to the information reported on the FAFSA.

The Department’s Former Policy

21. For decades, American Indian students born in Canada (“Jay Treaty students”)

have been eligible for Title IV financial aid without requiring them to obtain any proof from

DHS of their status as permanent residents of the United States. The Handbook formerly stated

#522034370_vl
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that: “Jay Treaty students ... are not subject to the legal restrictions typically imposed on aliens
by the DHS, are not required to obtain documentation from the DHS, and are considered
‘lawfully admitted for permanent residence.” They must obtain an SSN [Social Security Number]
for purposes of applying for Title IV aid.”
22. As aresult, in order to submit a FAFSA and obtain federal financial aid, Jay
Treaty students were only required to obtain a SSN and documentation from a tribal official that
they had sufficient Native American blood (at least 50%) to satisfy Section 289 of the
Immigration and Nationality Act, 8 U.S.C. § 1359.
The Department’s New Policy
23. This state of affairs changed radically on January 15, 2025, during the final days
of the Biden Administration, when DOE posted an electronic notice on its website announcing
that “[a]fter consultation with the Department of Homeland Security (DHS) about acceptable
documentation for confirming the Title IV eligibility of American Indians born in Canada
(formerly Jay Treaty students), FSA updated the acceptable documentation in the 2024-25 FSA
Handbook.”
24. Other than saying that it had consulted with DHS about making this change in
required documentation, DOE did not provide any rationale or justification for the change.
25.  Jay Treaty students already receiving aid can be exempted from this new
requirement if they are “grandfathered” in by their college:
If an American Indian born in Canada claiming Title IV eligibility under the
Jay Treaty received Title IV aid in the 2023-24 award year (or any prior
award year), then the institution may elect under 34 CFR 668.133(b) to not
require such a student to submit additional immigration documentation to
establish their title IV eligibility where the documents used to establish that
eligibility have not expired, and where the institution does not have reason to

believe that the student’s claim of citizenship or immigration status is
incorrect.

#522034370_vl
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26.  However, students seeking aid for the first time, or students who had previously
received aid but who are not “grandfathered” in, have to comply with a new documentation
requirement:

If an American Indian born in Canada claiming Title IV eligibility under the
Jay Treaty did not previously receive Title IV aid in the 2023-24 award year
(or any prior award year) and is seeking to establish their status as an eligible
noncitizen for the 2024-25 award year or later, then the student may submit
any of the following immigration documentation to establish Title IV
eligibility:

e Form I-551 PRC with the code S13;

e Anunexpired temporary [-551 stamp with the code S13 in a Canadian

passport; or
e An unexpired temporary I-551 stamp with the code S13 on an [-94

27. All of these forms of documentation must be obtained from the U.S. Citizenship
and Immigration Services (“USCIS”), an agency within DHS.

28. A Form I-551 is a Permanent Resident Card, commonly known as the Green
Card, which is a document issued by DHS to individuals granted lawful permanent resident
status in the United States.

29. To obtain a Green Card, a Jay Treaty student must:

e Schedule an appointment and appear in person at the local USCIS office

e Obtain and bring to the appointment:
e Two passport-style photos;
e A copy of a government-issued identity document with photograph;
e A copy of the student’s long form Canadian birth certificate (to establish

lineage to claimed tribal ancestors, as well as birth in Canada); and

e Documentation to establish membership, past or present, in each band or tribe for
the student and every lineal ancestor (parents and grandparents) through whom
the student derives the required percentage of American Indian blood. This
documentation must come from the official tribal government or from Indian and
Northern Affairs Canada.

#522034370_vl
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30.  AnI-551 stamp is a temporary stamp placed in a passport, or on an [-94 form
(Arrival/Departure Record), that serves as evidence of lawful permanent resident status when a
person is waiting to receive their physical Green Card.

31. A Jay Treaty student may obtain a temporary [-551 stamp with the code S13,
either in a Canadian passport or on an 1-94 form.

32. Obtaining a Canadian passport requires the student to apply through the Canadian
government.

33. To obtain an I-94 form, a student must go to the U.S. Customs Port of Entry and

go through the Creation of Record process in order to apply for a Green Card.

COUNT I
Violation of the Administrative Procedure Act (“APA”)

34.  Plaintiffs re-allege and incorporate by reference the allegations of paragraphs 1-
33 above, as if fully set forth herein.

35.  Under the APA, a court shall “hold unlawful and set aside agency action ... found
to be arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.” 5
U.S.C. § 706(2)(A).

36.  Itis arbitrary, capricious, an abuse of discretion, or otherwise not in accordance
with law, in violation of 5 U.S.C. § 706(2), for the Department to reverse its established practice
and require Jay Treaty students seeking financial aid to obtain documentation from DHS of their
status as permanent U.S. residents, without providing any rationale or justification for this

change.

#522034370_vl
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COUNTII
Violation of the APA

37.  Plaintiffs re-allege and incorporate by reference the allegations of paragraphs 1-36
above, as if fully set forth herein.

38. The Higher Education Act provides that any permanent resident of the United
States is eligible for student aid under Title IV, and requires a student seeking aid to provide
evidence of their status from DHS only in situations where the student is not yet a citizen or
permanent resident of the U.S. 20 U.S.C. § 1091(a)(5).

39. By law, any Indian born in Canada with at least 50% Native American blood is
deemed a permanent U.S. resident. 8 U.S.C. § 1359; 8 CFR § 289.2.

40. A provision of the Immigration and Nationality Act, 8 U.S.C. § 1359, exempts
Canadian-born Indians from all immigration restrictions imposed by the Act. See Akins v Saxbe,
380 F.Supp. 1210, 1219 (D. Me. 1974).

41.  Itis arbitrary, capricious, an abuse of discretion, or otherwise not in accordance
with law, in violation of 5 U.S.C. § 706(2), for the Department to require Jay Treaty students
seeking financial aid to obtain documentation from DHS of their status as permanent U.S.
residents.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully request that the Court enter judgment in their favor
and against Defendants:

A. Issuing a preliminary injunction enjoining Defendants during the pendency of this
action from enforcing their new requirement that Jay Treaty students seeking federal financial aid
under Title IV of the Higher Education Act must provide documentation from DHS establishing

that they are permanent residents of the United States to be eligible for such financial aid;

#522034370_vl
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B. Holding unlawful and setting aside the Department’s new requirement that Jay
Treaty students seeking federal financial aid must provide documentation from DHS establishing

that they are permanent residents of the United States to be eligible for such financial aid;

C. Awarding Plaintiffs their expenses and fees, including reasonable attorneys’ fees;
and
D. Granting Plaintiffs such other relief as the Court deems just and proper.
Dated: New York, New York Respectfully submitted,
June 9, 2025
HOLLAND & KNIGHT LLP

By:  /s/ Sean C. Sheely
Sean C. Sheely (Bar No. 515337)
787 7™ Ave., 31% Floor
New York, NY 10019
Tel: (212) 513-3200
Fax: (212) 385-9010
sean.sheely@hklaw.com

James T. Meggesto (Bar No. 512681)
800 17™ Street, NW, Ste. 1100
Washington, D.C. 20006

Tel: (202) 469-5173

Fax: (202) 955-5564
james.meggesto@hklaw.com

Attorneys for Plaintiffs

#522034370_vl
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

MERCEDES ROURKE-ROGRIGUEZ,
and

ARIWIIO SWAMP,
Plaintiffs,
V.

Civil Action No. 8:25-cv-738 (AJB/DIS)

UNITED STATES DEPARTMENT OF
EDUCATION,

and

LINDA MCMAHON,
in her official capacity as Secretary,
United States Department of Education,

N N N N N N N N N N N N SN N N N N N N N

Defendants.

ORDER TO SHOW CAUSE FOR PRELIMINARY INJUNCTION

Upon the reading and filing of the attached Declarations of Sean C. Sheely and Dale
White; the accompanying Memorandum of Law and Complaint; and upon the argument of
counsel for Plaintiffs it is hereby:

ORDERED, that the above named Defendants show cause before the Hon.

, United States District Court for the Northern District of New York,

onthe  day of June, 2025 at in the of that day or as soon thereafter as

counsel can be heard, why an Order should not be entered in this matter pursuant to Rule 65 of
the Federal Rules of Civil Procedure enjoining the Defendants during the pendency of this action

from enforcing their new requirement that American Indians born in Canada (“Jay Treaty
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students”) seeking federal financial aid under Title IV of the Higher Education Act must provide
documentation from the U.S. Department of Homeland Security establishing that they are
permanent residents of the United States in order to be eligible for such financial aid; and

SUFFICIENT CAUSE APPEARING THEREFORE, it is

ORDERED, that Defendants are temporarily enjoined during the pendency of this action
from enforcing their new requirement that Jay Treaty students seeking federal financial aid under
Title IV of the Higher Education Act must provide documentation from the DHS establishing
that they are permanent residents of the United States to be eligible for such financial aid;

ORDERED that no security need be posted by the Plaintiffs; and it is further

ORDERED that personal service of a copy of this Order to Show Cause and annexed
Memorandum of Law, and Declarations, together with the Complaint, shall be served on counsel
for Defendants on or before June 2025, and shall be deemed good and sufficient service;
and it is further

ORDERED, that answering papers, if any, shall be served upon counsel for Plaintiffs, to

be received on or before June , 2025.

Dated: June , 2025
AT: New York, New York

United States District Judge
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Plaintiffs respectfully submit this Memorandum of Law in support of their application for
a preliminary injunction enjoining the United States Department of Education (“DOE” or the
“Department”) and its Secretary Ms. Linda McMahon (“Secretary,” and together with the
Department, “Defendants”) from enforcing their new requirement that American Indians born in
Canada (“Jay Treaty students”) seeking federal financial aid under Title IV of the Higher
Education Act provide documentation from the DHS establishing that they are permanent
residents of the United States to be eligible for such financial aid.

PRELIMINARY STATEMENT

Plaintiffs seek a preliminary injunction to halt a change of longstanding practice by the
Department, made during the last days of the Biden Administration, that unlawfully hinders or
prevents Plaintiffs from obtaining federal financial aid needed for them to attend college during
the upcoming fall semester. The Department’s new requirement has kept Plaintiffs from
completing their applications in time to receive an award of financial aid and enroll for the fall
semester of academic year 2025-26. They face the imminent, irreparable loss of their ability to
attend college this fall absent preliminary injunctive relief.

STATEMENT OF FACTS

Plaintiffs are present or prospective college students who are members of the Saint Regis
Mohawk Tribe (the “Tribe”). The Tribe’s reservation is bisected by the United States/Canada
border, and plaintiffs were born in Canada. Declaration of Dale T. White submitted herewith,
dated June 9, 2025, at § 3. Under federal law extending back to the Jay Treaty of 1794, they are
lawful permanent residents of the United States. As such, they are eligible for federal financial
aid under Title I'V of the National Education Act. Plaintiffs need this financial aid in order to

attend college.
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Federal financial aid programs for postsecondary students are administered by the
Department under Title IV of the Higher Education Act of 1965. To apply for federal financial
aid, a student must first complete and submit a Free Application for Federal Student Aid
(“FAFSA”) form. Id. atq 13. See also Declaration of Mercedes Rourke-Rodriguez, dated June
9, 2025, Exhibit A to Declaration of Dale T. White, at § 5; Declaration of Ariwiio Swamp, dated
June 9, 2025, Exhibit B to Declaration of Dale T. White, at 4 5. Colleges use the information on
the FAFSA form to determine a student’s eligibility for aid after the student completes the
college’s application requirements. Declaration of Dale T. White, dated June 9, 2025, at 9 13.
The college sends a financial aid award letter to the student around the same time as admission
offer letters. Id. The student then decides whether he or she can afford to attend college (or
which college he or she will attend).

The Federal Student Aid Handbook (“Handbook”™), published by the Department, is the
authoritative guide for everything having to do with federal student aid, from loans to grants to
eligibility. Id. at § 14. The Handbook is used by college financial aid administrators and
counselors who help students file the FAFSA form, verify information, and make corrections and
other changes to the information reported on the FAFSA. Id.

The Former Department Policy

American Indians have an aboriginal right to move freely throughout the territory
originally occupied by them on both sides of the American/Canadian border, which has been
protected both by the Jay Treaty and by statute. /d. at 9 6. They are entitled to reside in the
United States and Congress exempted them from all immigration restrictions imposed by the
Immigration and Nationality Act (“INA”). See Akins v Saxbe, 380 F.Supp. 1210, 1219-20 (D.

Me. 1974).

#522154753_v2
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For decades, DOE explicitly recognized that Indian students born in Canada are eligible
for Title IV financial aid without requiring them to obtain any proof from the Department of
Homeland Security (“DHS”) of their status as permanent residents of the United States. /d. at
15. The Handbook specifically referred to them as “Jay Treaty students” and stated that: “Jay
Treaty students ... are not subject to the legal restrictions typically imposed on aliens by the
DHS, are not required to obtain documentation from the DHS, and are considered ‘lawfully
admitted for permanent residence.” They must obtain an SSN [Social Security Number] for
purposes of applying for Title IV aid.” Id. As a result, in order to apply for federal financial aid,
Jay Treaty students were only required to get a SSN and submit documentation from a tribal
official that they had sufficient Native American blood (at least 50%) to satisfy Section 289 of
the INA. Id. atq 16.

The New Department Policy

DOE radically changed this policy on January 15, 2025. Id. at § 17. It posted an
electronic notice on its website announcing that “[a]fter consultation with the Department of
Homeland Security (DHS) about acceptable documentation for confirming the Title IV eligibility
of American Indians born in Canada (formerly Jay Treaty students), FSA updated the acceptable
documentation in the 2024-25 FSA Handbook.” Id. Other than saying that it had consulted with
DHS about making this change, DOE did not provide any rationale or justification for this
change.

Jay Treaty students already receiving aid can be exempted from this new eligibility
requirement if they are “grandfathered” in by their college:

If an American Indian born in Canada claiming Title IV eligibility under the
Jay Treaty received Title IV aid in the 2023-24 award year (or any prior
award year), then the institution may elect under 34 CFR 668.133(b) to not
require such a student to submit additional immigration documentation to

establish their title IV eligibility where the documents used to establish that

3
#522154753_v2
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eligibility have not expired, and where the institution does not have reason to
believe that the student’s claim of citizenship or immigration status is
incorrect.

Id. atq 18.

However, students seeking aid for the first time, or students who previously received aid
but are not “grandfathered” in, have to comply with the following new documentation
requirement set forth in the Handbook in order to establish their eligibility for financial aid:

If an American Indian born in Canada claiming Title IV eligibility under the
Jay Treaty did not previously receive Title I'V aid in the 2023-24 award year
(or any prior award year) and is seeking to establish their status as an eligible
noncitizen for the 2024-25 award year or later, then the student may submit
any of the following immigration documentation to establish Title IV
eligibility:

e Form I-551 PRC with the code S13;

e An unexpired temporary [-551 stamp with the code S13 in a Canadian

passport; or
e Anunexpired temporary [-551 stamp with the code S13 on an [-94
Id. at 9 19.

All of these forms of documentation must be obtained from the U.S. Citizenship and
Immigration Services (“USCIS”), an agency within DHS. /d. at§20. A Form I-551 isa
Permanent Resident Card, commonly known as the Green Card. Id. AnI-551 stamp is a
temporary stamp placed by USCIS on a passport, or on an 1-94 form (Arrival/Departure Record),
that serves as evidence of lawful permanent resident status when a person is waiting to receive
their physical Green Card. Id.

Impact of the New Policy
The process to obtain a Green Card involves multiple steps and can take considerable

time. To obtain a Green Card, a Jay Treaty student must:

e Schedule an appointment and appear in person at the local USCIS office
e Obtain and bring to the appointment:
e Two passport-style photos;

#522154753_v2
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A copy of a government-issued identity document with photograph;

e A copy of the student’s long form Canadian birth certificate (to establish
lineage to claimed tribal ancestors, as well as birth in Canada); and

e Documentation to establish membership, past or present, in each band or tribe
for the student and every lineal ancestor (parents and grandparents) through
whom the student derives the required percentage of American Indian blood.
This documentation must come from the official tribal government or from
Indian and Northern Affairs Canada.!

Id. atq 21.

Alternatively, a Jay Treaty student may obtain a temporary [-551 stamp with the code
S13, either in a Canadian passport or on an [-94 form. /d. at §22. Obtaining a Canadian
passport, which virtually all of them lack, requires the student to apply through the Canadian
government. /d. In order to obtain an [-94 form, the student must go to the U.S. Customs Port of
Entry and go through the Creation of Record process in order to apply for a Green Card. Id. The
Creation of Record will allow the student to then submit their FAFSA. Id.

Plaintiffs need federal financial aid under Title IV in order to attend college this fall. /d.
at § 26. However, the new documentation requirement imposed by DOE has hindered or
prevented them from completing their FAFSA applications in time to receive an award of
financial aid and enroll for the fall semester. Consequently, absent preliminary injunctive relief
from the new documentation requirement, Plaintiffs will be unable to attend college this fall. 1d.

While the Department announced the new documentation requirement via an internet
posting on January 15, 2025, Plaintiffs and other tribal members first learned of its existence in

March-April 2025 as they began the FAFSA application process. Id. at 49 27-28. They brought

the issue to the attention of Tribal officials in late March and Tribal officials then explored

I See https.://www.uscis.gov/green-card/ereen-card-eligibility/ereen-card-for-an-american-
indian-born-in-canada

#522154753_v2
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options for resolving the problem. /d. at 4 29. Attempts to resolve the issue through discussions
with the Department have thus far proved unsuccessful, and the Tribe decided to sponsor this suit

to obtain judicial relief for Plaintiffs and other affected students. Id. at q 30.

ARGUMENT

L. Preliminary Injunctive Relief Is Appropriate Here

A preliminary injunction will be issued if the party requesting relief can show (1)
irreparable harm and (2) a likelihood of success on the merits. See Lynch v. City of N.Y., 589
F.3d 94, 98 (2d Cir. 2009); Castine v. Zurlo, 733 F.Supp.2d 338, 341 (N.D.N.Y. 2010). In
addition, the court must consider the balance of equities and whether an injunction is in the
public interest. See Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 (2008). All of these
factors support the issuance of a preliminary injunction in this case.

A. Plaintiffs Face Irreparable Harm Absent Injunctive Relief

Plaintiffs face irreparable harm absent injunctive relief because they will not obtain
federal financial aid necessary for them to attend college this fall, thereby interrupting or halting
their education. Federal courts have repeatedly found education interruption to be irreparable
harm. See, e.g., Doe I v. Noem, No. 25-cv-00042-RGE, 2025 WL 1203472, at *5 & n.1 (S.D.
Iowa Apr. 24, 2025) (collecting cases); Doe v. Noem, No. 2:25-cv-00633-DGE, 2025 WL
1141279, at *8 (W.D. Wash. Apr. 17, 2025) (collecting cases); Isserdasani v. Noem, No. 25-cv-
283-WMC, 2025 WL 1118626, at *5 (W.D. Wis. Apr. 15, 2025) (“The loss of timely academic
pro[gr]ess alone is sufficient to establish irreparable harm.”); Liu v. Noem, No. 1:25-cv-00133-
SE-TSM (D.N.H. April 10, 2025), ECF No. 13 (granting a motion for a temporary restraining
order on an APA claim based on the termination of an F-1 international student’s record in

SEVIS).

#522154753_v2
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Furthermore, plaintiffs have an aboriginal right to reside in the United States that is
protected both by treaty and by statute, and they are exempt from DHS requirements applicable
to aliens. Plaintiffs are deprived of this fundamental right, and suffer irreparable injury, when
DOE requires them to submit to DHS requirements in order to receive financial aid. See Bowen
v. Doyle, 880 F.Supp. 99, 136 (W.D.N.Y. 1995), aff’d, 230 F.3d 525 (2d Cir. 2000) (deprivation
of treaty rights constitutes irreparable injury); United States v. Michigan, 534 F.Supp. 668, 669
(W.D. Mich. 1982) (“the denial of fundamental rights, such as the denial of treaty rights to fish
in certain zones of the Great Lakes without biological justification, can be presumed to be
irreparable harm.”); see also United States v. Dion, 476 U.S. 734, 739 (1986) (“Indian treaty
rights are too fundamental to be easily cast aside.”).

B. Plaintiffs are Likely to Succeed on the Merits of their Claims

Plaintiffs assert claims under the Administrative Procedure Act (“APA”), which
authorizes federal courts to hold unlawful and set aside agency actions that are arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law. 5 U.S.C. § 706(2).
The APA provides a right to judicial review of all “final agency action for which there is no
other adequate remedy in a court.” 5 U.S.C. § 704.

The Department’s new policy constitutes final agency action: (1) it marks the
consummation of the agency’s decision-making process—it is not merely tentative or
interlocutory in nature; and (2) it determines obligations and legal consequences will flow from
it. See Bennett v. Spear, 520 U.S. 154, 177-78 (1997). Similar actions by the Department have
been found to constitute final agency action subject to review under the APA. See State of
Tennessee v. Department of Education, 104 F.4th 577, 598-601 (6th Cir. 2024) (guidance

documents from Department were final agency action); Calvillo Manriquez v. Devos, 345

#522154753_v2
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F.Supp.3d 1077, 1095-96 (N.D. Cal. 2018) (Department’s change of criteria enabling students to
discharge their loans constituted final agency action); National Education Ass’n v. U.S.
Department of Education, --- F.Supp.3d ----, 2025 WL 1188160, at *15-17 (D.N.H. 2025)
(Department’s letter addressing diversity, equity, and inclusion programs was final agency
action).

1. It was Unlawful for the Department to Reverse its Policy without Providing
any Rationale for the Change

Under the APA, an agency must “examine the relevant data and articulate a satisfactory
explanation for its action including a rational connection between the facts found and the choice
made,” Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29,
43 (1983) (quotation marks omitted), consider all “important aspect[s] of the problem” when
setting forth that explanation, DHS v. Regents of the Univ. of Cal., 591 U.S. 1, 30 (2020)
(quoting State Farm, 463 U.S. at 43), and, if the agency’s action represents a change in positions,
“be cognizant that longstanding policies may have engendered serious reliance interests” and
ensures that those reliance interests are “taken into account.” Id. (quotation marks omitted).

Where an agency action changes prior policy, it need not demonstrate “that the reasons
for the new policy are better than the reasons for the old one.” FCC v. Fox Television Stations,
Inc., 556 U.S. 502, 515 (2008). It must, however, “show that there are good reasons for the new
policy.” Id.; see Am. Wild Horse Pres. Campaign v. Perdue, 873 F.3d 914, 923 (D.C. Cir. 2017)
(agencies must “offer a reasoned explanation for” deviations from past agency practice).

Here the Department failed utterly to provide any rationale or justification for its abrupt
and radical change in policy. It merely said that it was “updating” its policy “[a]fter consultation
with the Department of Homeland Security (DHS) about acceptable documentation for

confirming the Title IV eligibility of American Indians born in Canada (formerly Jay Treaty

#522154753_v2
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students).” The agency did not even attempt to offer “good reasons” for this change because
there are none. While the new policy may promote bureaucratic convenience by broadening the
use of the Green Card system, it conflicts with the governing law (as discussed in the next
section of this brief). “Where the agency has failed to provide even [a] minimal level of
analysis, its action is arbitrary and capricious.” Encino Motorcars, LLC v. Navarro, 579 U.S.
211, 221 (2016).

In similar circumstances, the Southern District of New York enjoined DHS from
implementing a new policy because the agency failed to articulate any justification for the
change. The court concluded that:

In short, Defendants do not articulate why they are changing the public charge

definition, why this new definition is needed now, or why the definition set forth

in the Rule—which has absolutely no support in the history of U.S. immigration

law—is reasonable. The Rule is simply a new agency policy of exclusion in

search of a justification.
New Yorkv. U.S. Dept. of Homeland Security, 408 F.Supp.3d 334, 349 (S.D.N.Y. 2019).
The same is true here. ED’s “updated” documentation requirement is simply a new
agency policy—which has absolutely no support in the history of U.S. immigration law
or in the Higher Education Act—in search of a justification. Because this new policy
lacks any rationale, it is unlawful and the Department should be preliminarily enjoined
from implementing it. Instead, the long-standing prior policy should remain in place
pending the resolution of this litigation.

2. The Department’s New Policy is Contrary to Applicable Law
More fundamentally, the Department’s new policy contravenes applicable law and so

must be vacated regardless of any justification the agency might devise for it. “[A] rule is

contrary to law [when] an agency has attempted to promulgate a rule that countermands a higher

#522154753_v2
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authority, such as Congress or the Constitution.” Walker v. Azar, 480 F.Supp.3d 417, 429
(E.D.N.Y. 2020). “Congress enacted the APA ‘as a check upon administrators whose zeal might
otherwise have carried them to excesses not contemplated in legislation creating their offices.””
Loper Bright Enterprises v. Raimondo, 603 U.S. 369, 391 (2024) (quoting United States v.
Morton Salt Co., 338 U.S., 632, 644 (1950)).

Congress has provided that any permanent resident of the United States is eligible for
student aid under Title IV, and only requires a student seeking aid to provide evidence of their
status from DHS if the student is not yet a citizen or permanent resident:

In order to receive any grant, loan, or work assistance under this subchapter, a

student must—

* ok %

(5) be a citizen or national of the United States, a permanent resident of the

United States, or able to provide evidence from the Immigration and

Naturalization Service that he or she is in the United States for other than a

temporary purpose with the intention of becoming a citizen or permanent resident;

20 U.S.C. § 1091(a)(5).

Jay Treaty students, by law, are permanent residents of the United States. Section 289 of
the INA, 8 U.S.C. 1359, gives persons with at least 50% Native American blood who were born
in Canada the legal right to live and work indefinitely in the U.S. And a long-standing DHS
regulation, 8 CFR § 289.2, provides that any American Indian born in Canada who qualifies
under section 289 of the Act “shall be regarded as having been lawfully admitted for permanent
residence.”

DOE has no authority under the Higher Education Act to require Jay Treaty students to
obtain documentation of their permanent resident status from DHS (a Green Card) in order to

apply for aid under Title IV. The Act requires a student seeking financial aid to provide

evidence of their status from DHS onl/y if the student is not yet a citizen or permanent resident.

10
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DOE lacks authority to impose a DHS documentation requirement on the Jay Treaty students.
“[A]n administrative agency's power to promulgate legislative regulations is limited to the
authority delegated by Congress.” Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 208 (1988).
“An agency has no power to ‘tailor’ legislation to bureaucratic policy goals by rewriting
unambiguous statutory terms.” Utility Air Regulatory Group v. E.P.A., 573 U.S. 302, 325-26
(2014). “Under the APA therefore, a reviewing court must set aside agency actions that exceed
the agency's delegated authority.” Metropolitan Transportation Authority v. Duffy, --- F.Supp.3d
----, 2025 WL 1513369, at *27 (S.D.N.Y. 2025).

Further, the INA specifically exempts Canadian-born Indians from all of the restrictions
it imposes on aliens, such as obtaining a Green Card. See Akins v Saxbe, 380 F.Supp. at 1219.
DOE (in consultation with DHS) cannot thwart this congressional exemption by leveraging the
financial aid process to require Jay Treaty students to obtain Green Cards. See Wynnewood
Refining Co., L.L.C. v. Occupational Safety and Health Review Comm., 933 F.3d 499, 501 (5th
Cir. 2019) (an agency cannot subvert a congressional directive).

For all of these reasons, the Department’s new policy is contrary to law and so must be
vacated pursuant to the APA.

C. The Balance of Equities Favors Plaintiffs and the Public Interest Favor
Injunctive Relief

In cases like this one, where a preliminary injunction is sought against a federal agency,
the final two factors that the Court must weigh -- the balance of harms and the public interest --
merge. See Nken v. Holder, 556 U.S. 418, 435 (2009); New York v. U.S. Dept. of Homeland
Security, 969 F.3d 42, 86 (2d Cir. 2020). Both of these factors support a grant of injunctive

relief here.

11
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The balance of the equities tips in Plaintiffs’ favor “because a preliminary injunction will
‘not substantially injure other interested parties.”” League of Women Voters of United States v.
Newby, 838 F.3d 1, 12 (D.C. Cir. 2016). A preliminary injunction will simply preserve the FSA
eligibility and documentation requirements for Jay Treaty students that have been in place for a
number of years. The Department cannot contend that it will be substantially injured by the
continuation of this status quo. It merely will be precluded from implementing its new policy
pending the resolution of this litigation. See New York v. U.S. Dept. of Homeland Security, 969
F.3d at 87 (““Any time the government is subject to a preliminary injunction, it necessarily suffers
the injury of being prevented from enacting its preferred policy,” but this does not constitute a
substantial injury).

Finally, “[t]he public interest weighs in favor of injunctive relief because it is in the public
interest to ensure executive agencies follow immigration laws.” Du v. U.S. Dept. of Homeland
Security, No. 3:25-cv-644, 2025 WL 1220254, at *5 (D. Conn. Apr. 28, 2025). “There is generally
no public interest in the perpetuation of unlawful agency action. To the contrary, there is a
substantial public interest in having governmental agencies abide by the federal laws that govern
their existence and operations.” League of Women Voters, 838 F.3d at 12 (internal quotations and
citation omitted). Moreover, it is in the public interest to ensure that students can pursue their
education and obtain their degrees “without facing arbitrary, drastic obstacles.” Du, 2025 WL
1220254, at *5.

D. No Posting of Security Should Be Required

The provision in Fed. R. Civ. P. 65(c) that security shall be given “in such sum as the
court deems proper” indicates that “the district court is vested with wide discretion in the matter

of security.” Ferguson v. Tabah, 288 F.2d 665, 675 (2d Cir. 1961). “A district court may

12
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dispense with the posting of security entirely where the parties sought to be enjoined or
restrained ‘have not shown that they will likely suffer harm absent the posting of a bond.””
Cosgrove v. Board of Educ. of Niskayuna Cent. School Dist., 175 F.Supp.2d 375, 399 (N.D.N.Y.
2001) (quoting Doctor’s Associates, Inc. v. Stuart, 85 F.3d 975, 985 (2d Cir. 1996)). Here the
Department will not suffer any harm absent the posting of a bond by the plaintiffs. It faces no
financial loss if the longstanding FSA documentation requirements for Jay Treaty students are
restored during the pendency of this case. Accordingly, no bond should be required. See id. at
400.

CONCLUSION
For the reasons stated herein, Plaintiffs respectfully request that the Court grant their

Motion for a Preliminary Injunction enjoining the Department during the pendency of this action
from enforcing its new requirement that Jay Treaty students must establish their eligibility for
federal financial aid under I'V of the Higher Education Act by providing documentation from
DHS demonstrating that they are permanent residents of the United States.

Respectfully submitted,

/s/ Sean C. Sheely _

Sean C. Sheely (NY Bar No. 515337)

HOLLAND & KNIGHT LLP

787 7™ Avenue, 31st Floor

New York, NY 10019

212.513.3200
sean.sheely@hklaw.com

James T. Meggesto (NY Bar No. 512681)
HOLLAND & KNIGHT LLP

800 17 Street, NW, Ste. 1100
Washington, D.C. 20006

202.469.5173
james.meggesto@hklaw.com

Counsel for Plaintiffs
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

MERCEDES ROURKE-ROGRIGUEZ,
and

ARIWIIO SWAMP,
Plaintiffs,

Civil Action No. 8:25-cv-738 (AJB/DJS)

V.

UNITED STATES DEPARTMENT OF
EDUCATION,

and

LINDA MCMAHON,
in her official capacity as Secretary,
United States Department of Education

N N N N N N N N N N N N N N N N N N N N

Defendants.

DECLARATION OF SEAN C. SHEELY
I, SEAN C. SHEELY, hereby declare and state as follows:

1. I am a partner at the law firm of Holland & Knight LLP, attorneys for Plaintiffs and am
fully familiar with the facts and circumstances of this action.

2. I make this Declaration pursuant to Federal Rule of Civil Procedure 65 and Local
Rule 7.1, in support of Plaintiffs’ application by order to show cause for the relief of a
preliminary injunction.

3. Plaintiffs are proceeding by way of order to show cause rather than by notice
of motion in an effort to prevent the continuing irreparable harm being caused and threatened by
Defendants’ unlawful change in the requirements for applying for federal student aid under Title

IV of the Higher Education Act, as more specifically set forth in the Complaint filed in this
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action and Plaintiffs’ Memorandum of Law in Support of their Motion for a Preliminary

Injunction and the accompanying Declaration of Dale T. White.

I declare under penalty of perjury that the foregoing is true and correct.

/s/ Sean C. Sheely
Sean C. Sheely
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

MERC! 'ES ROURKE-ROGRIGUEZ,
and

ARIWIIO SWAMP,
Plaintiffs,

Civil Action No. 8:25-cv-738 (AJB/DJS)

V.

UNITED STATES DEPARTMENT OF
EDUCATION,

and
LINDA MCMAHON.

in her official capacity as Secretary,
United States Department of Education

= N N N N N N

Defendants.

DECLARATION OF DALE T. WHITE
I. DALE T. WHITE, hereby declare and state as follows:

l. I am an enrolled member of the Saint Regis Mohawk Tribe (“Tribe™) in New
York and the Tribe's General Counsel.

2. The Plaintiffs in this action are members of the Tribe. They have authorized me
to, and I do, make this Declaration on their behalf in support of their Complaint and Motion for
Preliminary Injunction.

3. The Tribe’s Reservation, located in Akwesasne, New York, is bisected by the
U.S./Canadian border and some tribal members were born in Canada because the clc st hospital
is located in Cornwall. Ontario just across the border.

4. Although these tribal members were born in Canada, and are technically Canadian

citizens. most have always lived in the United States either on or off the Reservation.
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5. The Tribe has approximately 16,500 enrolled members, about 8.000 of whom
reside on the Tribe's Reservation.

6. Because the border established between Canada and the United States runs across
the aboriginal lands of Indians, includir  the Tribe, the Jay Treaty of 1794, 8 Stat. 118, between
the U.S. and Great Britain, gives Indians born in Canada the right to freely pass the borders of
the United States.

7. Section 289 of the Immigration and Nationality Act (“INA™), 8 U.S.C. 1359,
gives persons with at least 50% Native American blood who were born in Canada the legal right
to live and work indefinitely in the U.S.

8. A long-standing federal regulation provides that “*[a]ny American Indian born in

Canada [who qualifies under section 289 of the INA] ... shall be regarded as having been

lawfully admitted for permr~~a=* =¢sid==~=" 8 CFR § 289.2 (emphasis added).
9. Federal financial aid programs for post-secondary students are authorized under

Title IV of the Higher Education Act of 1965 and administered by defendant U.S. Department of
Education ("DOE" or the “Department™).
10. A number of members of the Tribe who seek or are pursuing post-secondary

education apply for and receive financial aid under Title IV in order to do so.

11. The Higher Education Act provides that. “[i]n order to receive any grant, loan. or
work assistance under this subchapter, a student must— ... be a citizen or national of the United
receive States, ~ =T + ~gsident of the United States. or able to provide evidence from the

Imm~ -ation and Naturalization Service that he or she is in the United States for other than a
temporary purpose with the intention of becoming a citizen or permanent resident.” 20 U.S.C. §

1091(a)(5) (emphasis added).

#522261481 _vl
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12. A Department regulation provides that. “'to be eligible to receive title IV, HEA
[Higher Education Act] program assistance, a student must—

(1) _2 acitizen or national of the United States: or
(2) Provide evidence from the U.S. Imm™ ation and Naturalization Service [now
“USCIS™] that he or she—
(1) Is a permanent resident of the United States; or
(ii) Is in the United States for other than a temporary purpose with the intention of
becoming a citizen or permanent resident.”

34 CFR § 668.33(a) (emphasis added).

13. To apply for federal financial aid. a student must first complete and submit a Free
Application for Federal Student Aid (“FAFSA™) form. The colleges a student lists on the FAFSA
form use it to determine his or her eligibility for aid after the student completes the college’s
application requirements. The college sends a financial aid award letter to the student which
details the costs of attending the college for an academic year, as well as any grants,
scholarships, work-study, or loans the student is eligible to receive. Most colleges send out
financial aid award letters around the same time as admission offer letters. See
https://studentaid.gov/help/financial-aid-package

14. The Federal Student Aid Handbook (**Handbook™), published by the Department,
is the authoritative guide for everything having to do with federal student aid, from loans to
grants to eligibility. The Handbook is used by college financial aid administrators and counselors
who help students file the FAFSA form, verify information, and make corrections and other
chan; . to the information reported on the FAFSA. See
https://www.wfcorp.com/resources/federal-student-aid-handbook/

15. For decades, American Indians born in Canada (“Jay Treaty students™) ave been
eligible for Title IV financial aid without requiring them to obtain any proof from 1S of their

status as permanent residents of the United States. . .1e FSA Handbook formerly stated that: “Jay
3
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Treaty students ... are not subject to the legal restrictions typically imposed on aliens by the
DHS., are not required to obtain documentation from the DHS. and are considered “lawfully
admitted for permanent residence.” They must obtain an SSN [Social Security Number] for
purposes of applying for Title [V aid.”™ See https://fsapartners.ed.gov/knowledge-center/fsa-
handbook/2024-2025/vol1/ch2-us-citizenship-eligible-noncitizens

16. As a result, in order to submit a FAFSA form and obtain federal financial aid, Jay
Treaty students were only required to get a SSN and documentation from a tribal official that
they had sufficient Native American blood (at least 50%) to satisfy Section 289 of the
Immigration and Nationality Act, 8 U.S.C. § 1359.

17. On January 15. 2025, without any advance notice to the public, DOE posted an
electronic notice on its website announcing that “[a]fter consultation with the Department of

Homeland Security (DHS) about acceptable documentation for confirming the Title IV eligibility

of American Indians born in Canada (formerly Jay Treaty students) ™" * Yo dtt cceptable
Ancrrenn atation in ' 777" 77 77 * Handbook.™ See https://fnmnetenen 04 qgy/knowle -
ter/library/electronic-anr~=~~~2nts/2""<-01-15/american-indian-born-canada-form=+1+-jay-

treaty ~*-1ent-¢*4~nt-elig'+'ity (emphasis added).

18. Jay Treaty students already receiving aid can be exempted from this new
eligibility requirement if they are “grandfathered™ in by their college:

If an American Indian born in Canada claiming Title IV el “bility under the
Jay Treaty received Title IV aid in the 2023-24 award year (or any prior
award year), then the institution may elect under 34 CFR 668.133(b) to not
require such a student to submit additional immigration documentation to
establish their title [V eligibility where the documents used to establish that
eligibility have not expired, and where the institution does not have reason to
believe that the student’s claim of citizenship or immigration status is
incorrect. See id.

#522261481 vl
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19. However, students seeking aid for the first time, or students who had previously

received aid but whom the college does not grandfather in. were faced with a new

documentation requirement in order to establish their eligibility for financial aid:

eric Indianbe  inC dacla ngT elVel | under

Jay Treaty did not previously receive Title IV aid in the 2023-24 award year
(or any prior award year) and is seeking to establish their status as an eligible
noncitizen for the 2024-25 award year or later, then the student may submit
any of the following immigration documentation to establish Title IV
eligibility:

Form [-551 PRC with the code S13;

An unexpired temporary [-551 stamp with the code S13 in a Canadian
passport; or

An unexpired temporary [-551 stamp with the code S13 on an I-94

See id.

20. All of these forms of documentation must be obtained from the U.S. Citizenship

and Immigration Services ("USCIS™), an agency within DHS. A Form 1-551 is a Permanent

Resident Card, commonly known as the Green Card. An [-551 stamp is a temporary stamp

placed by USCIS on a passport, or on an [-94 form (Arrival/Departure Record), that serves as

evidence of lawful permanent resident status when a person is waiting to receive their physical

Green Card.

21. To obtain a Green Card, a Jay Treaty student must:

e Schedule an appointment and appear in person at the local USCIS office
e Obtain and bring to the appointment:

#522261481 vl

Two passport-style photos:

A copy of a government-issued identity document with photograph;

A copy of the student’s long form Canadian birth certificate (to establish
lineage to claimed tribal ancestors, as well as birth in Canada); and
Documentation to establish membership. past or present, in each band or tribe
for the student and every lineal ancestor (parents and grandparents) through
whom the student derives the required percentage of American Indian blood.
This documentation must come from the official tribal government or from

Indian and Northern Affairs Canada. See * "'ps:/’ W
greer T 1-card o ooy T eenede
5
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22. A Jay Treaty student may obtain a temporary [-551 stamp with the code S13,
either in a Canadian passport or on an [-94 form. Obtaining a Canadian passport. which virtually
all of them lack. requires the student to apply thror i the Canadian government. In order to
obtain an [-94 form. the student must go to the US Customs Port of Entry and go through the
Creation of Record process in order to apply for a permanent resident card (Green Card). The
Creation of Record will allow the student to then submit their FAFSA. .

23.  The FAFSA for the 2025-26 academic year opened on Nov. 18. 2024, and will
close on June 30, 2026. However. students who wait until the 2026 deadline miss out on
financial aid for the fall and spring semesters. and would only be able to receive aid for 2026
summer classes. Additionally, many states and colleges have their own application deadlines for
aid. which typically are earlier than the federal FAFSA deadline. See
https//=~=~+ bo=Xrate.~~m/I~~ne/student '~~=~/f~a-deadlir~-’

24, Further, while federal student loans and Pell Grants function like an entitlement,
federal campus-based aid is more limited: each college gets a fixed allocation of Federal
Supplemental Educational Opportunity Grant (FSEOG) and Federal Work-Study (FWS) funding,
so the money can run out. See https://www.savingforcollege.com/article/fafsa-
deac nes#:~:text=Regardless? )of%20the%20deadlines%20for,11:59%20pm%20Central%20

me.

25. As set forth in the declarations of Plaintifts Mercedes Rourke-Rodriguez and
Ariwiio Swamp, attached to this Declaration as Exhibits A and B, the new documentation

requirement has kept Plaintiffs from completing their FAFSA applications.

#522261481 vl
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26. Plaintiffs need federal financial aid under Title IV in order to attend college this
fall and. absent relief from the new documentation requirement, Plaintiffs will not receive the
financial aid necessary for them to attend colli : this fall.

7, While the Department announced the change of policy via a website Hsting on
January 15, 2025, neither Plaintiffs nor the Tribe learned about it until much later.

28. Plaintiffs and other tribal members first learned of the existence of the new
requirement in March-April 2025 as they began the application process.

29. The new requirement was brought the issue to the attention of Tribal officials in
late March 2025 and the Tribe then explored options for resolving the problem directly with the
Department.

30. Attempts to resolve the issue through discussions with the Department have thus
far proved unsuccessful, and so the Tribe decided to sponsor this law suit to obtain judicial relief

for plaintiffs and other affected members of the Tribe.

[ declare under penalty of perjury that the foregoing is true and correct.

N\ /M

NV Dale T. White

#322261481 vl
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